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COVENANT AND AGREEMENT

TO RESTRICT USE OF PROPERTY ..

This Covenant and Aqreeue.nt {"c::venant") is made as-
19%2 by, Tech

of the __10th day . of " August . ,
Fac;l:.ty i, Inc. ("Ccvenantcr“), which ia the owner of record _
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of certain pioperty situaééd in fﬁe;citf af Santa Clar&,
COQnty of Santa clara,: sta_te' of éalifornia, described in
Exhibit "a" attached hereﬁétandvincbrpoiaéed herein by this
-eference ("the Property") for the benefit of the Property and
the California Regilonal Water Quality Control Roard,
san Francisco Bay Region {the "Regional Board"), with

reference to the following fachts:

A. The Property 1is located at: 825 Stewart Drive,
sunnyvale, CA 94088, and is commonly referred to as the Former

TRW Site.

B. the site is on the National Priorities List (NPL)

and is regulated by Regional Board Orders, as indicated

herein:

a. June, 1984 c;eanup and Abatement Order
i’_ssuéd.

b. october, 1985 B _ﬁ;5te pischarge Requirements
Adepted, oider No. 85-107.

C. January, 13988 Site Cleanup Recuirements
adopted, Order No. 88-015.

d. June 1988 Site proposed for inclusion on

the National Priorities List

{NPL} .
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e. April 1989 Regional Board Adopted Revised
site’ Cleanup Requirements,
Order No. 89-057.

£. Septenber 1989 : W ste Discharge Recquirements

'sed"_ f __éand . Re-Issued, oOrder

No. 89=146.

g. February 1990 - Site formally added to the NPL.
h. June 19951 Final Site Cleanup Requirements

Adopted, Order No. 91-103.

C. Pursuant to the South Bay Multi-Site Cooperative
Agreement and the South Bay OCround Water Contamination
Enforcement Agreement, entered into on May 2, 1985 (as
subsequently amended) by the Regional Board, the U.S.
Environmental Protection Agency and the California Department
of Health Serwvices, the Reglional Board has been acting as the
lead regulatory agency. The Regig_nal Board will continue to
requlate the discharger’s femédia’cion and administer
enforcement actions under the federal Comprehensive
Environmental Response, CWtion and Liability Act as
amended, and the Californ;g WS;Eer Code, Health and Safety

Code, and regulations adopted there under.

D. Host of the ground water underlying the site is
impacted by Volatile Organic Compounds {V0OCs) originating from

sources off~site and on-site. Monitoring wells were installed

3
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to define the vertical extent of the plume. There are six
local ground water aquifers at the TRW facility and they are
defined as the upper aguifer which includes the A, Bl, ®2, B3,
B4 and BS zones. Beneath this upper aquifer is the lower
regional aguifer referred to as the C aguifer. As of Octcber
1991, the vertical extent of ground water pollution extends
into the B2 zone at a depth oi‘ _. approximately 65 feet froxm
ground surface. The VOCs found",_in the ground water are TCE
ranging from 7.8 to 15,000 ppb,:_'.:_"l',z-DCE ranging fyom 0.6 to
38,000 ppb, vinyl chloride rangi'z;é.'dp to 3300 ppb, PCE ranging
up to 700 ppb and Freon~113 ranqing up to 1900 peb. 'I‘he other
compounds detected on slte are 1, l-DCE, l-DCA, 1,1,1-TCA and
1,2-DCB but their concentrations are below the maximum
contaminant level drinking water standards determined by
California Department of Health Services (DHES) now known as
California Department of ‘roxic Substances Control (DTSC). ¥XNo
ground water pollution has been detected directly beneath the
site in the B3 zone which extends to a depth of appreoximately
80 feet. However, ground water pollution, underlying sites in
the vicinity of 825 Stewart Drive, has been detected in the B3
zone and in the B4 zone, which extends to & depth of

ap_proximately 115 feet.

E. The sources of ground water pollution have been
identified as off-site an;ir.on»sita sources. The off-site

sources are upgradient to the west and south and originate
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from leaks in underground storage tanks. The on-site source
originated from a leak in a_'r:'x,’.underground storage tank. The
tank and the surrounding contaminated socil were removed in

1983.

F. Regional Board Order 91-103 reguires Covenantor to
implement a deed restriction prohibiting the use of the upper
aguifer as a source of drinking water, and for controlling on-~
site activities that could endanger the public .ealth or the
environment due to exposure to VOCs (91-103, Section C.4.a.).

However, the water =an be used for purposes other than

drinking watce after the VOC ave been removed by proper

treatment. -

G. Covenantor desires and intends that use of the
Property shall be subject to observance of the requiremeats

stated herein.

1 4
Now, therefore, Covenantor and the Regional Board

declare and agree as follows:
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ARTICLE I

DEFINITIONS
1.01 Agceas of Investigation. "Areas of Investigation” shall

mean those areas on the Property investigated for the presence
of chemicals and which will be remediated until ground water
cloanup standards have been achieved and.--pollutant levels have
been stabilized in onsite agquifers in accordance with Regional
Beard Order 91~103, and/or subsequent orders and/or any
amendnents to these orders. These are depicted on the map

attached as Exhibit B.

1.02 Regional Board. Regional Board® shall mean the
California Regional Water Quality Control Board, San Prancisceo

Bay Region and shall includa._:_'its successor agencles, if any.

1.03 Ground Water. “Groun Hater" shall mean, pursuvant to

Title 22, California code ot Regulations, Section 66079, Water

belcw the land surface in a zona'of saturat:.on.

1.04 ymr_mwm The ‘upper aquifer at the TRW =
facility as: derined by tha Regicnal Board includes A, Bl, B2,

B3, B4 and BS zones. This upper aquifer extends from
approximately 6 to 123 ft below ground surface {bgs). The
lower aquifer in the TRW facility vicinity as dafined by the

ED_006475C_00002830-00006



M338PACENG ]S

Regional Board is the € aquifer which occurs approximately 150

£t bygs.

1.05 oduction W .  "production Well{s)}" shall wmean any
well, boring oxr excavati«_m that allows extraction of ground
water from the upper aqu-f:fer which ihélﬁ&es A, B1, B2, B2, B4
and BS zones which exist_-._‘abcve a depth of approximately 123
feet {zpproximately 83 fee_£ below mean sea level} below ground

surface.

1.06 Improvements. “Improvements® shall mean all buildings,
roads, driveways, and paved parking areas, constructed or

placed upon the Property. .

1.07 Qceupants. s0ccupants® shall mean those persons
entitled by ownership, leésehpld, or other legal relationship
to the exclusive right to occupy any portion of the property.

1.08 Quner. ROwner® shall mean the Covenantor or its
successors in interest, including heirs and assigns, who hold

' fee simple title to all or any portion of the Property.

1.09 Property. The “Property® cénsists_ of the land described = = -
in Exhibit a. e o
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ARTICLE Iil

ESTABLISHMENT OF RESTRICTIONS

2.01 Provisions to Run with the land. This covenant sets

forth and establishes a common scheme and plan for the use,
enjoyment, conveyance, development, repair, maintenance and
improvement of the Proper_.ty, and establishes certain
protaective provisions, covenants, restrictions, and conditions
{collectively referred to as "Restrictions®), upon and subject
to which the Property and every portion thereof shall be
improved, held, used, occ_{:_pied; ground leased, sold,
hypothecated, encumbared, an{é{.%:«onﬁeyed. Each and all of the
Restrictions are declared té..._'f‘:bg..in".turthe.ranca of a plan
established for the purpose of eﬁhancinq and protecting the
value, desirability and enjoymenﬁ of fhe Propexrty. Each and
all of the Restrictions shall run with_ the land, including any
interest in the Property conveyed or iesewed, and be for the
penefit of and be binding on any- interest conveyed or
reserved, and all parties having or acquiring any right,
title, interest or estate in the Property and any successors
in interest thersto. Each and a.‘_l,l of the Restrictions are
imposed as equitable servitude upcm the Property and on any
portion thereot.,‘ for thé benefit of the Property and the

Regional Board and shall be anford_éable solely by the Regicnal:

Board and any successor agency th_erétc.
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2.02 [o3 . Pras All purchasers and

ground lessees of the Properé}_ or any portion thereof shall bé

deemed by their purchase, leéléinq, or possession of all or any -

portion of the Property, to

n accord with the Restrictions

and to agree for . and amonq themselves. their heirs,'-_'.v.-_"",:

successors, and assigns, and the agents, employees, and ground -

lessees of such owners, _heirs,- successors, and assigns that

the Restrictions shall be adhered to for the benefit of the
Regional Board and the future owners and occupants of the
Property and that their interest in the Property shall be

subject to the Restrictions contained herein.

2.0% Incorporation Into Deeds and Leases. Covenantor

covenants that the Restrictions shall be contained in each and
all deeds and leases of any portion of the Property in
accordance with Sections 1468, 1469, and 1470 of the
California Civil Code, provided, however, that the right to
enforce the Rest:nctzons shall exist eonly in the Regional

Board. In addition to_ any express provision required to

comply with Califernia c ! il t:oda Saction 1468, 1489 and 1470,

the following statemen a1l appear. :

This grant of  interest in real property is

expressly made subject to the certain Covenant and

Agreement dated a3’ of August 10, 1992 . and recorded

on _ e in the official Records' '
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of the county of Santa C%ara, State of California,

as document No, , which Covenant and

Agreement imposes certain covenants, conditionms,
and restriction on usageféf ground water underlying
the real property descriﬁéd herein. The provisions
of the Covenant and Aéfeement are incorporated
herein and made a part:Hereof as if set forth in

full.

: _ Nothihq;in_this Covenant
shall be construed as a stateQent,iadmissioé'ér declaration
that any existing or potential healih, environmental, or other
hazard exists or will exist on the.Property or on any portion

of it.

ARTICLE ITI

DEVEIORHMENT, USE, AND CONVEYARCE OF THE PROPERTY

3.01 Restrictions on Usa. cévenihto:jﬁfonises to restrict

the use of the Property as follows

10
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(1) No water prodﬁttion wells may be drilled in the
upper or lower aquifer as defined in Section 1.04

on the Property 'ithout the express prior written

approval of the Reglonal Board and any other agency

with JurlsdlCCLOQ:” In addition, notification and
review of well inétallation by the Regional Board
is required befoie monitoring or other test wells
are installed. The following are not subject to
this provision: borings for the purpose of testing

soils; excavation for foundations, utilities or

similar purposes;fpr, borings to define geology.

3.02 Mnmimmf Any persen acquiring ownership
of the Property, or any partion thereof, or entering into a

ground lease as lessesa of the Property, or any portion
thereof, shall provide, within 30 days of any such purchase or -
grox.nd 1ease, written notice of the purchase or ground lease

to the Regional Board and to covenantor at the addresses

specxfled in paragraph 5;02;
reason of the Covenant have authority to approve, disapprove,
or otherwise affect anfﬁsalé, lease, or other conveyance of
the Property or of any por#ion of the Property. Notice is
required hereunder only.féf tha purpose of maintaining a
current record of tha Owners and ground lessees of the

Property.

B

The Reqxonal Board shall not byfﬂf
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3.03 Enforcement. Failure of the Owner or Occupants to
comply with any of the requirements, as set forth in paragraph
3.01 shall be grounds for the Regional Board, by reason of the

Covenant, to regquire that the Quner or Qccupant wmodify or

remove any Imprcvement:s' structed 1n violation of that

paragraph. Violation of the Qenant shall be grounds for the
Regicnal Board to file ci-s':ii.:;and :criminal actions against the
owner as provided by law. Tﬁis clovenant shall not create any
private right of action agai_nst Covenantor or any Owner or

Occupant of the Property or any portion theraof,

3.04 m_ci_gsammmum Upon cenveyance of
all or any portion of the Pfqperty by deed, ground lease or

other appropriate instrument, which conveyance instrument

contains the provisions 'set forth 3in Paragraph 2.03,

Covenantor shall be released_z. from any and all obligations
under this Covenant as to that. partian . the Property which
has been conveved. At no - tina shall Covenantor have an

obligation of any king vhatsdg;ler to police or to enforce the

observance of the covenants restrictions contained herein

by othex Osmers or Occupants £ the Proberty or any portion o

i _theraof.-

12
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ARTICLE IV
VARIANCE AND TERMINATION
4.0} VYariance. Any Owner dr Cecupant of the Property or any
portion therecf, may apply to the Regional Board for a written

variance from the provisions of this Covenant.

4.02 Terpination. The Resttiétions shall remain in full

force and effect until gro_ud ”ater cleanup standards have
been achieved and po;lutant levels have heen stabilized in
onsite aquifers in accordance with Regional Board Order 91—

103, and/or subsequent orders“f'ﬂ:and/or amendments to these

orders. Any Owner or 0ccupant the Property or a portion
thereof, may apply to the Reqional Board for an amendment or
termination of the Restrictions as applied to that portion of
the Property which is owned or ground leased by the Owner or
Cccupant. The Restrictions sh_éll remain in full force and
effect with respect to the mgier:y and shall run with the

land until such time as the r of the Property, or any

porticn therecf, records a release of tha Property or a

portion thereof from the provisi&hs of the Restrictions. any

such ralease shall contain a swo

the Property to be released ha

sat:.staction ot the Regioml_Boa that the Restrictions are >

no 1onger reasonably nacessafjr

tatement that the Owner of

anonstrated, te the wr:.tten_
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safety from any chem.cals whlch may be located on the Property

or that portion of the ""Property to ba released from the

Restrictions. In addlt:.on, ny such release shall have

attached an acknowledgement y the Regional Board that the
statements contained Ln t_h release are correct. Any such
release shall be effecti;(e w:.thout the concurrence of any
other Owner of any portion of the Property, or any adjacent

property.

4.03 Term. Unless termir..ted in accordance with paragraph
4.02 above, by law or otherwise, this Covenant shall continue

in effect in perpetuity.

ARTICLE V.

MISCELLANEOUS

5.01 wm;mmgg uething set forth herain shall .

be construed to be a glft or dedication, or offer of a gift or
dedication, of the Property _‘pr any portion thereof to the

general public or for any purposes whatscever.

5.02 Notices. Whenever any.person shall desire to give or

serve any notice, demand, or other communication with respect

ED_006475C_00002830-00014
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te this Covenant, each’ such notice, demand, or other

communication shall be “in.gwriting and shall be deemed

effective (i) when delive ;d;gif personally delivered to the

person being served or to aﬁ;oﬁficer of a corporate party
being served or official of a government agency being served,

or {ii) five (5) déygféfé eposit. in the mail if mailed by

United States mail::p§=t;ga_pald cé:tified, return receipt
and the Regional Board at the

requested, to covenanto 2
following addresses or at éuch cther addresses as Covenantor
or the Regional Becard may designate in a written notlce which
shall be addressed and delivered personally or by certified

mail to each of the then Owners and Occupants of the Property.

To: Tech Pacility 1, Inc.
55 Charles Lindbergh Blvd
Uniondale, New York 11553
ATTENTION: PRESIDENT

COPY To: Cglifornii Regiconal Water Quality Control

San frincisco Bay Region
2101 Webster St, Suite 500

cakland, CA 94612
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FEI Micréwave, Inc.
825 stew%rt Drive
Sunnyvale, CA 94088

ATTENTION: PRESIDENT

5.03 Partial Invalidity. If any portion of this Covenant is
determined to be invalid for any reason, the remaining portion
shall vremain in full force aﬁd effect as if such portien has

not been included herein.

5.04 article Headings.  He dix-'_\gs at the beginning of each
numbered article of this : 6§enant ‘are’' solely for the
convenience of the parties and é_:'a not intended to aid in the

reaning or interpretation of. any part of the Covenant.

5.05 Recordation. This instrument shal. be executed by
Coverantor and by the -Exe't.::utiVe: Officer, Regional Water
Quality Control Board, S$an Franciscoe Bay Region. This
instrument shall be recorded by Covenantor in the County of
Santa Clara within ten (10) days of the date of full

execution.

5.08 wmmm. Within a reasonable time of
receipt of a written request_:_-'_j from any Owner or Occupant of a
Property or any portion. thérear, thév Regional Board shall

provide to such Owner. -_or'?." Gccupant & written statement,

ED_006475C_00002830-00016
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substantially in the forn':‘-." ﬂtached_ !_;ergto as Exhibit c,
indicating whether to the ‘R ;dnal Board's knowledge such
Owner or Occupant is opéra@;_ing in compliance with the
provisions of this Covenant, and such confirmation shall be

conclusive as of the date prepé__red.

AT

1
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IN WITNESS WHEREOF, the parties execute this Cavenant as of

the date set forth above. .

CALIFORNIA REGIONAL WATER.QUALITY CONTROL BOARD,

SAN FRANCISCO BAY REGION

By: . '\/\ @/

Title: _ EwCCTIVE OFF 1CEL

18
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IN WITNESS WHEREOF, the parties execute this Covenant as of

the date set forth above.

TECH FACILITY 1, Inc.

i

By:

M33 m BEN631

Title: Vice President

ED_006475C_00002830-00019



GE0632

EXHIBIT A
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EXHIBIT "A"

LEGAL DESCRIPTION

Portion of Lot 14, as shown upon that certain Map entitled,
“Tract No. 2421 Internationaiﬂsgience Center®, which Map was
filed for record in the Offi&é,ofithe Recorder of the County
of Santa Clara, State of Cali:'rﬁig, on July 15, 19592 in Book

108 of Maps, at pages 53, 54; ? ‘aﬁé 551 and more particularly

described as follows:

Beginning at the Southwesteriy.cérner of.Lot 14, as said Lot
is shown upon the Map abévefreferred to; thence from said
point of begyinning South 89%° 34’ 05" East along the Southerly
boundary of said Lot 14 for a distance of 416.446 feet; thence
North 0°* 257 55% East and parallel with the Westerly line of
De Guigne Drive, as said drive is shown upon the Hap above
referred to for a distance of 504.45 feet; thence North 89°
34’ 05" West and parallel with the Southerly line of said Lot
14 for a distance of 3102.00 feet, more or less, to a peint in
the Westerly line of said lLot 14; thence South 14°* 547 25
West along the most Westerli_lina of said Lot 14 for a

distance of 520 feet, nmore or 1éss; to the point of heginning.

ED_006475C_00002830-00021
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EXHIBIT C
Date

Dear H

This is to notify [Owner] in response to a request

dated wade pursuant to that certain

Covenant and Agreement to Restrict Use of Froperty dated

{the "COvenant") and recorded in the official

Records of Santa Clara County t'Paqe ‘of Book _____ that

tha california Regional Water uality COntrol Board, San
Francisco Bay Region {the "Regional Board“} has no knowledge
of any failure of [Owner] to ccmply with the provisions of the

Covenant. [or Regional Bcard ha: _knowledge of the following

facts: ] In prcvidxng this statement, the

Regional Board has relied upon zGV1ew of its official records
and has made no other inguiries and has made no inspection of
the Property owned by [Owner]. B

CALIFORNIA RﬁéIOHAL WATER QUALITY CONTROL

BOARD, SAN FRANCISCO BAY REGION
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STATE OF CALIFORNIA

COUNTY OF ¥

on , 1392, before me, the

undersigned) a Notary Public in and for said state, personally

appeared - + personally known to me

or proved to me :;\Qhe basis of satisfactory evidence to be

the person who executedsthe within instrument as

of

~—.

~

LN
corporation, on behalf 'of the corporation, the

corporation that executed" £ﬁ§7 QI§h§P instrument, and
acknowledged to me that sucﬁ}céfporﬁticn‘éxecuted the same.

WITNESS my hand and official seal.

ED_006475CL00002830-00025
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STATE OF NEW YORK 3

COUNTY OF NASSAU

on /f(‘r\)‘(é”

undersigned, a Notary Puhllc in and for saxd state, personally

appeared _Joseph Kastenholz 7: . petsonally known to me’ :

or proved to me on the basis"of satisfactory evidence to be
the person who executed the within instrument as
of TECH FACILITY

i, Inc. , a DELAWARE corporation, on behalf of the
corporation, the corporation that executed the within

¥ice President

instrument, ang acknowledged tc me that such corporation

axecuted the sane.

WITNESS my hand and official seal.

'”} 1992; before me, the.

Notary Publ_y_i»_::_fi_p' and for said County and State

CARCOL. LIESERMAN
NOTARY PUBLIC, Stete of New York
) No. 30-4834565
denh County
. Commisshon Expires October 31, 1990

ED_006475C_00002830-00026
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STATE OF CALIFORNIA )

counTY OF _ALE MELFE

on __Fnew ST 00 , 1992, before me, the

vndersigned, a Notary Public in and for said state, personally
appearea _S1tven £ KTLHE " poreonatiy—known—tome

atisfactory evidence to be

or proved to me on the basis o

the person who executed the within instrument as

- hat
oyl f o T/VE A TS

7S X of the Ccalifornia

Regional Water Quality Control: Board, S$an Francisco Bay

Region, the agency that_exécut the within instrument, and

acknowledged to me that suchi#o:ppratien executed the same.

WITNESS my hand and official seal.

A .
9 . Y
/f/\’ s P ot N OM‘I"‘""H’\H
N zary Public in and for said County and State

4 SHFICHL SEAL 4
. REMEDIOS T. DEQCANPO )
) . WOTABY PUALICCALICRIA b
) & AULKEBE COONTY 3
b My Cosan. Supires Sy, 3, 1364 3f
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